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| repectfully dissent fromthe mgority opinion because the recommendation of the
department of education professond practice pand and the decison of the Sate superintendent toimpose
atwo-year, rather than aone-year suspendon onthe Appellee, was not accompanied by findingsof fact

and conclusions of law on the issue of an appropriate punishment.

Therecordisclearly sufficient on theissue of Appdllee sfallureto honestly and fully
complete hisgpplication for ateaching license by concedling thefact that he hed previoudy been convicted

of aserious crime. Neither that concealment nor the underlying criminal conduct may be condoned.

However, therecord isessentidly slent on theissue of why atwo-year suspenson was
imposed by the state officein light of the fact that the county school board which employed and ill
employsAppdleewasfully avareof thefactsand circumstancesof the matters A ppdleeomitted from his
license gpplication, and that the county board congders Appelle€ ssarviceasateacher to beexemplary

despite the omission of important information from the application to the state for a teaching license.

Asl undergood fromthe ord argument beforethis Court, Appdlant defendsitsimpaosition

of atwo-year sugpenson onthegroundsthat theprofessond practice pand routingy recommendsand
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the state superintendent routinely imposes two-year suspensonsin cases of thistype. Based upona
page-by-page review of that record, as submitted to the reviewing court bel ow and to this Court, and after
acareful re-reading of the briefssubmitted, | canfind no demondration of how atwo-year suspensonwas
determined to be the gppropriate pendty, how that decison was reeched in this case, whether there have
been Imilar pendtiesin amilar casesor why the decison of the reviewing court below to rgject thetwo-
year suspendon asarbitrary and capriciouswasingppropriate. 1n short, thereisnothing beforethis Court,
and gpparently therewas nathing beforethelower reviewing court, which dlowed for areasoned andyss
of the penalty decisonby areviewing court. Based on therecord, theimposition of atwo-year pendty

was ssimply the exercise of uncontrolled, arbitrary and capricious discretion.

Inadditionto thefact that there haslbeen no record made asto why thetwo-year pendty
was chosen, an additiond concern appears. The clamed routine recommendetion of the professond
practice panel and the routine impostion of afixed pendty of two years by the state superintendent
sounds like, lookslike and works like arule or regulation which has not been properly published,
promulgated and put into effect asaruleor regulation of the professiona practice pand or the state
superintendent of schoolsunder the provisonsof the adminigtrative proceduresact of thisstate. W.Va
Code, Chapter 29A. Asthesaying goes if it lookslikeaduck, wakslikeaduck and quackslikeaduck,
it most probablyisaduck. Reliance upon such an unpublished, un-promulgated rule or regulation may
not bethe basis of adecigon of an adminigtrative body imposing acivil pendty on aperson regulated by
that adminidrative body, and rdiance on such an un-promulgated regulaion isthereforefacidly arbitrary

and capricious, in keeping with the finding of the lower reviewing court.
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Wheretheactionsof an administrative body arefoundto bearbitrary or capricious, the
circuit courts are vested with authority upon appeal to reverse, vacate or modify the action of the
adminigrativebody. Thecircuit court, faced with the bare record of the nature of the offenseand the
Appdleg steaching record, choseto modify theaction of theadminigirative body inlight of that body’ s
arbitrary and capricious action. Inmy view, thelower court was clearly entitled to end the matter by
modifying the administrative order, especially in light of that body’ s gpparent reliance upon an
unpublished, un-promulgated and ineffectiveruleor regulaion. Inlight of thepatry record ontheissueof
an appropriate pendty, | cannot say that the circuit court was clearly wrongin view of thereliable,
probative and substantia evidence ontherecord. Moreover, inlight of the circumstancesof thiscass, |
cannot say that the court below was arbitrary or capricious or abusad itsdiscretion in deviang ameans of
appropriatdy punishing Appelleswithout indirectly sanctioning the use of an unpublished, un-promulgated

and ineffective rule or regulation.

| am authorized to state that Justice Starcher joins me in this dissenting opinion.



